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THE COURT: Good afternoon.

4

MR. BUTLER: Good afternoon, your Honor.

5

I

THE COURT: We are gathered again here in the matter

6

of QED versus USF&G and the purpose for hearing was in terras

7

of my decision.

8

I

9

Jail of you here we'll take care of, and that is the motion to

10

I strike the amended proposed findings of fact and conclusions

11

jof law. And I've looked over the pleadings, this is QED's

12

I think we had maybe a preliminary matter that with

motion.

13

The basis for the motion is that this is a redundant

14

document and consequently should be stricken. The response is

15

that it's meant (inaudible); to the extent that it's

16
17
18
19

J redundant, it's redundant, but no one is prejudiced by that
fact. And I suppose I agree with you both on that, but let me
I tell you what my position has been in terms of documents l
have seen such as this prior to the matter being submitted at

20 I the end of trial.
21

I—I've always taken the position that although—I

22

don't attribute any bad motives or anything, but once the

23

matter is submitted, the matter is submitted.

24

have—it becomes, if you will, ex parte communications and—

25

and so forth. The matter was not intended as any of that, but

Then you can

1

it sort of had that kind of an effect, if you will, the matter

2

is submitted and I'm going to consider that which has been

3

submitted to me at that point, even though there may have been

4

I a lot that, upon reflection, should have been submitted to me

5

and so forth.

6

matter is submitted and it's on that and that only that I base

7

my decision on.

8
9
10

j

There has to be a finite moment, when the

And so consequently, when the proposed amended
findings came in, I took that position and quite frankly,

didn't con—even look at them.

And—and so I don't know what-

11

I -what amendments made to the—I did look, of course, at your—

12

your proposed findings and conclusions of law.. And those are

13

[ helpful, of course, the reason for them, of course, as we all

14

know, and that is that it helps me to—in relation to your

15

argument and the evidence, to sort of see where you want me to

16

focus because now you're telling me, here's the finding I'd

17

like you to make and it sort of focuses them on—especially in

18

I complicated matters, especially, the proposed findings help me

19
20

to focus in on at least the argument in the view of the
J parties.

And so they—they are sort of helpful in—-in

21

understanding your arguments; but as I say, for the reasons

22

I've already given, I—I didn't consider the amended—the

23

amended document.

24
25

So, I'm going to grant your motion, I'll strike it,
but I want you to know that I—I didn't consider it, for the

reasons I've already indicated to you.
Let me begin by—in terms of (inaudible) telling
you, and I don't know how many are doing this, but I think it
should be done maybe more often, when I'm presented with this,
but it was a pleasure to do this trial•

And we had a

complicated matter here, I think, but it's always a pleasure
when both sides are well prepared arid the argument is—the
issues are joined and it's well presented, so thank you for
that because sometimes I don't see that, as often as maybe I
should and—and I think I should acknowledge when that is the
case.
The purpose for this hearing today is for me to give
you in a narrative fashion my decision and the reasons for
that decision.

I'm going to, in the course of this narrative,

indicate to you some specific findings, I suppose, and
conclusions of law, but I appreciate that the final written
findings and conclusions probably require more comprehension
than I'm going to give you in terms of this decision in this
narrative form.
I will allow you to ask questions afterwards.

This

is not a forum, this is not a hearing for argument, but
questions maybe to help clarify maybe certain points; but I
want to make a distinction here, questions such as:

Did you

take into account or how do you reconcile this evidence with
this evidence; those may have to be looked at and considered

5

1

at some point in time, but that's not the purpose for this

2

hearing today.

So, in other words, I'm substituting this

3 I narrative for what would be a written decision, I suppose,
4
5

that you'd receive in the mail and consider.
Let me begin with, and I—I'm not going to recite

6

all that—all of the facts and so forth that—or even the

7

issues, really, that are in agreement and there's not any—any

8

disagreement about who the parties are and what relates you

9

one to the other, I won't take time to do that, there's not

10
11

any disagreement about that.
I want to turn, really, to—the focus in on my

12

decision, if you will, what the claim has been and what's been

13

proven and what must be proven.

14

And the claim basically as I was reminded by Mr.

15

Steele on several occasions, is a—is a—a bond claim. The

16

claim is they provided electrical materials to this Matheson

17

Junior High, also known as Magna Junior High, Magna Junior

18 I High, and that we haven't been paid for the materials we've
19

supplied. And that is memorialized in terms of what the

20

materials are and—and what we're owed on those materials in

21

the 58 invoices made part of this evidence.

22

I want to spend a little bit of time, if I could,

23

with the standard of proof because I think there's some

24

importance to this.

25

other law on the subject does confirm for me what apparently

That City Electric case and also other—

is really not disputed and that is, on such a bond claim as
this the standard is that the plaintiff must show, he must
show that there is substantial evidence of the claim.
Now, in the great continuum of legal standards of
proof, I suppose that lies somewhere between preponderance of
the evidence and clear and convincing evidence.

But I'm

convinced, if you will, during the—in terms of my looking
into the—the standard of proof, in essence, what we have here
is this:

That—-that as an accounting proposition, that I am

confident, if you will, of these elements, that is that QED
supplied the material and that they haven't been paid for the
material and the amount of what they haven't been paid, that I
am confident of that accounting.

So, in other words, the

Court must have confidence in the claim.
Other matters that may have a relation as to whether
you are owed the money that have an impact, maybe, on that, or
whether you have supplied the material, questions of fraud, if
you will, I think are judged by the standards that apply to
the proponent of those—those issues.

In other words, is

there a legal—I think we come into contact with that in terms
of some of the misrepresentations that were alleged and in
terms of the color tran proposition.

And so those standards

must be applied in terms of those allegations and—and whether
the proponent of those allegations has carried the burden of
proof.

7

1

But—so what I'm trying to say is that substantial

2

evidence means—is an accounting proposition that I've looked

3

at the evidence and I—I'm not confident that--of these

4

elements, I'm confident of the accounting.

5

sense to me because oftentimes, as an accounting claim that

6

That makes some

J you—you double-billed me, you over-billed me, you didn't

7

actually deliver the materials, has nothing to do with whether

8

there was a fraud committed, it's so that your accounting is

9

maybe inadequate.

And with substantial evidence, I think,

10

that standard seems to require me to do is to say to the

11

plaintiff, you must show me—they may be confident that what

12

J you say you delivered you delivered, or what you say you

13

J supplied you supplied and what you say you haven't been paid,

14

you really haven't been paid and that this is not an

15

accounting^—or the accounting is in order.

16
17
18

To the extent the accounting is unclear, to the
extent that the accountant can't make a good accounting, then
II suppose the plaintiff bears the burden—cannot meet a

19

substantial evidence standard, I'm—I'm not confident in the

20

accounting; and so the plaintiff bears the—the brunt of that,

21

if you will.

22

there is kind of a situation, if you will.

23
24
25

I don't know whether you've been paid or not

The defense—and may I examine that just a little
I bit here, put that into context, has—has been, there's really
sort of three—falls into three categories as I saw it.

8

The

one is that the Court's confidence should be shaken and that
the Court should not have confidence because the account-—
number one, because the accounting is fraught with problems
and inconsistencies and errors, areas that call into question
what's been supplied in relation to what's been paid, and that
the evidence cannot be reconciled.

And that those problems

are such, not only in terms of an individual accounting
proposition, that this particular invoice is flawed, but as it
reflects on the whole accounting; but the whole accounting is
not called into question because this invoice has the wrong
date, the signature is—is amiss and this sort of thing.
And that really goes to the substantial evidence
standard and the claim because another defense is raised.

We

have the endorsed check rule and I'll deal with that in more
particular, but that, in sum, is that, first, we have this
$8,500—$85,000 check and that was endorsed; of course, I'll
deal with that in more particular, but that has been presented
to me in two ways.

One is the rule of estoppel, that if you

endorse the check, that money's yours and the other is a
factual question and as I say, I'll deal with that in more
particular.
The other defense has been that there has been
misrepresentations that were untrue—that were untrue, that
there have been statements that are incorrect or mistaken and
that the defendant has reasonably relied on those mistaken

9

statements to their detriment and consequently, they should be
estopped because of that reliance—or the plaintiff should be
estopped from making any claim because of defendant's
reliance.
And anyway, those appear to me to be the defenses as I boil
them down, if you will, in terms of the defenses.
Now, what the evidence has been is, we've dealt with
an accounting, first of all with the physical evidence, and we
have a situation particular to this case, but apparently, as I
heard the evidence, a way of generally doing this in the
construction business.

The supplier at—at—there's more

providing to the supplier than just the request, in this case
of Atlas, for supplies.
The supplier becomes aware of what supplies will be
(inaudible) are made and so forth, what supplies are needed,
what they're for, what suppliers are needed, it's a very
involved process, to be as particular and specific as possible
in terms of the actual supplies, what's needed, how much it's
going to cost and so forth.
And the tracking is also fairly sophisticated and I
suppose we're not to be surprised about that, because these
projects involve millions of dollars and are very complicated.
And so this is something more than Atlas calling up QED and
saying, Send over some widgets.
doing that.

10

And you doing that, or not

This is very involved accounting methods, if you
will, in terms of trying to keep track of all that will be
ordered and used on this project and—and what is to be
supplied.
I really one—one example, I suppose, and that is,
of course, the plans, that was D-37, in which we have a
particularization of what they were to be used forr how they
were to be used and when they were—when they were to be used
and what they were and who was to supply them and who was to
manufacture them and what—or who was the manufacturer and so
forth.

Became very involved.
We also had, of course, their specifications, list

of supplies, invoices, ledgers.

Then we had involved in the

process these conditional and unconditional releases.
were letters regarding the project.

We have checks.

There
We have

written accountings, we have the ledgers and so forth.

That

was the physical evidence.
Then we had testimony regarding the accounting and
that was testimony regarding these documents that I've
outlined and we had testimony regarding the project itself;
that is, I would find, of course, the Mathesoh Junior High
School was built and that electrical—the electrical
components were used in the process.

And as I say, I make

that as a generalization because the particulars would take
too long, for this hearing, for me to recite; but I can give

11

you one example.

The color of one—one instance•

The Color

Tran system, I find that the Color Tran System is in the
Matheson Junior High School and it was supplied by the
plaintiff.
In terms of testimony, further testimony, we had the
discussions between the parties and I also took and heard
testimony regarding the customs, the standards and definitions
of the industry.
Now, let me conclude in the first, and as a first
instance that having considered all this evidence and applied
this substantial standard, substantial evidence standard that
I've outlined, that I am confident, I use the word "confident"
but that's not necessarily the word used in terms of
substantial evidence, but I'll use that word, that I am
confident that those things that allegedly were supplied were
in fact supplied by the plaintiff.

So, to the extent that

that element of the accounting, it must necessarily be shown,
I find that it was shown, that you supplied what you say you
supplied.
And I further conclude, having considered this
evidence and—that there has been no fraud, there has been no
attempt to deceive as to the supplying of materials or the
payment.
So, with those initial conclusions, I then turn to
the problems with the accounting that the defendant has raised

12

and shown in the evidence.

And those are problems in terms of

signatures, dates, reconciling the various ledgers, both with
checks and with subsequent accountings has added some various
documents.
Having considered that, considered it all, I
determined here in the first instance that those allegations
and I use the word, are either irrelevant or sufficiently
explained*

What I mean by irrelevant is that some of the

problems such as the signature problem, the date problem, the
incorrect dates, indeed, there were incorrect dates and there
are those questionable signatures, went to whether the
materials had been supplied.

And having concluded that the

materials supplied had been supplied, I suppose those problems
that go to that to become irrelevant.
Sufficiently explained in terms of the other
matters, means, I suppose, just that.

That in examining the

evidence to determine whether the accounting was—that I'm
confident in the accounting, that the deficiencies that the
defendant has very skillfully and quite comprehensively
outlined, have been sufficiently explained to the extent that
I have confidence.
The other thing that I was able to do that gives me
confidence, having examined the evidence in light of the
deficiencies that are part of the evidence is, I had, in
essence, triangulated, if you will.

13

I looked at the

accounting in light of the invoices in light of the testimony
on these matters and concluded that, as I say, the
explanation, if you will, is sufficient to make me confident
in the accounting.
Other things that I'd like to point out in terms of
this decision today that increased my confidence, if you will,
are the what I'll call the McPhilbin correction.

If seemed to

me that with the McPhilbin correction, although cited as an
example of a deficiency, actually gave weight to my increased
confidence, because it demonstrated to me that a situation in
which an error had been made was—could be and was corrected•
And corrected in the course of—in the course of business.
Also, I saw no evidence of overlapping dates, if you
will.

There was some indication here that—in evidence

certainly, that Atlas and QED are involved in several other
problems, one was the Nellis Air Force Base, that there—I
believe there were five all together, and one of them was a
school to be certain; but I heard no evidence that would
overlap one of those projects with the other project in terms
of the accounting.

I'll leave that at that, because I

(inaudible).
Then we had the representations that misled Coititrol.
They fall into two categories, of course.

One is that they

were deliberate misrepresentations that amounted to fraud.
thought we resolved that, I—I don't find that, applying the

14

I

correct standard for that proposition*
That QED is estopped because of these—this
misleading statements and I'm not convinced of that
proposition.

I was asked to determine, on the unconditional

release, whether the notation on that unconditional release,
that 90 percent of the year had been received and paid, was a
statement that was applicable to December 29th, 2000, or to
May 4th, 2001, the date that the—was released—or the date on
the release.

And this was in relation to the Color Tran

system.
I take that back, it's not in relation to the Color
Tran system, it's just an uncon—the unconditional release.
Indeed, there's some confusion about that, but I suppose in
terms of the invitation to make a finding, I would say that
they have 9? percent related to the situation as it existed on
May 4th, 2001, would be any reasonable interpretation of that.
But that leads me, I suppose that situation, to the
conclusion that I made.

Where there has been—where accuracy

can be assured in many ways, reliance on this notation, the 90
perc—97 percent of the year has been paid—or 60 percent has
been paid, is not reasonable reliance.

The reliance has been

misplaced in terms of that.
As I say, the—this is a sophisticated—would be a
sophisticated—it was a sophisticated operation and the checks
could be sophis—could be—should be and are sophisticated.

15

And one's reliance in order to be estopped or to estop the
claim as a result of this reliance must be reasonable reliance
and I don't find that to be reasonable.
We now turn to the endorsed check rule.

The matter

was presented to me as a — a rule of estoppel and what I found
at the conclusion of that was in terms of the—the rule, was
that it appeared that the rule had not been adopted, or been
specifically adopted in Utah.

And I, for reasons that I have

stated, and apparently there's an objection over the order
that reflects that, but we'll deal with that at some point;
but that I was not adopting that rule.
But the—the fact of the endorsement and what that—
and what that means and should mean, I have considered and do
consider.

So, in other words, what—the way I see it is, that

the endorsed check rule is a bright line estoppel rule; in
other words, you endorse the check, that money is yours. And
the chips fall as they may as a result of that.
But what I've done is consider the evidence in
connection with having endorsed that $85,000 check.

And

although I don't adopt the bright line rule, I find that the
money, that $85,000, was clearly QED's ftoney. The invoices,
that the process of generating the figure of 85,000, I don't
have the figure exactly, a little bit more than $85,000; the
$85,000 check was clearly a result of—of QED's invoices that
they'd sent to Atlas.

And Comtrol was paying those invoices.

16

And QED appreciated that fact.

Atlas tendered the check and

there's been no evidence that there was deception on the part
of Atlas as to what it was and what it paid.
QED did not endorse the check, the effect of which
was to give the money to Atlas under the mistaken belief that
it was Atlas7 money•

I suppose that's the mirror image of

some of these other findings, but offers the explanation for
what they did, that Atlas was not contractually obligated to
pay.

So, the net effect of what happened here, interestingly

enough, and unusually enough, from my view is, that a check
that was clearly QED's money, it was not a shared amount of
money, that QED endorsed the check and gave the check back to
Atlas is what it amounted to.

And under some idea that if you

don't need to pay me, then you can hold the money until you
need to pay me, I suppose, affording Atlas some sort of a
float, a—or the use of the money, the use of your money until
they needed to pay it back to you.
But I come to the conclusion, given those facts and
as I say, beyond the—beyond just the fact of whether it was
endorsed or not, but with these other facts that the money—
that Comtrol tendered $85,000 to QED and they chose to give
Atlas the money.

And it is they who then bear the risk of

their action in not accepting the tender.
I think that deals with what—with what I wanted to
deal with today.

Given all that I've said, consequently,'—let

17

me say one—actually, there's one more area that I wanted to
touch.
Prior to the trial commencing, apparently the
parties had agreed that all materials, not all electrical, all
materials not reflected in, for example, 37 or—yeah, D-37,
that is the list of all the materials that were going to be
provided and I'm specifically talking about ladders, gloves,
non-electrical materials, it was a little unclear to me, b u t —
it's unclear to me at this point, but it was that most of that
if not all of that had been eliminated in terms of the claim.
So, the claim started out as 143,000 and then was reduced to
137,000 as a result of those subtractions.
To the extent that there may be other items that
fall into that same category, ladders, non-electrical m a t —
items, not reflected on any of the schedules of—of materials
that were going to be used in this project, then those should
be subtracted also.

And the reason that is is because Comtrol

was obligated to pay, as I say, looking at the schedules and
what everyone agreed on by entering into this project said
that they were going to pay for.

And appreciating that it may

be the custom in the industry in which, once in a while, a
ladder slips in there, a pair of gloves and so forth, they're
really reusable by the—in this case, Atlas, I suppose, the
user of them, that Comtrol is not responsible, and
consequently the bond is not responsible for that.

18

Let me also comment in terms of color tran, because
there has been some question raised as to whether—where that
fit into the accounting as (inaudible) or fixtures, I
appreciate, Mr. Butler, the fine point you wanted to put on
that; but the definition in which this system, a lighting
system that appears to me to include, and I find includes
items that fit, really, in both categories; fixtures and~-and
(inaudible) were—were dealt with separately and identified in
particular and it appears to me that it was installed and it
has not been paid and to the extent that there was a — a
representation that it may have been paid, as I say, I think
that representation you unreasonably relied on in—to the
extent that you relied on it to your detriment, and of course,
I'm speaking about Comtrol, not (inaudible).
Consequently, for all those reasons, aside from what
might be subtracted as further non-electrical items, I award
the plaintiff $137,311.49, less the difference from that
$85,000 check, that would be $34,260.19, for a total judgmental don't mean to speak too fast here.
it more slowly, $34,260.19.

Thirty-four—let me say

And I invite everyone to check my

math, but of course, what I've done is subtracted the $51,000
number, it was a bit more than that, from the $85,000 number
and that should be—in other words, what was not paid from
that $85,000, or $34,260.19.
137,000.

I've subtracted that from

And that seems to me the total, $103,051.30.

19

And you are entitled, contractually, to 18 percent
interest, from 30 days after the date of the invoice until it
is paid.

Now, there may be some question—anticipating the

question as to how this $85,000 amount should be handled, or
this $34,000 amount, and that is to be credited back to the
invoices that are reflected on that.

And the check was dated

November 13th, 2001; so in other words, the 18 percent—in
other words, the defendant should be credit, if you will, for
that at the time it was paid, not from today•
That would leave then the question of attorneys'
fees, which we reserved and—and I would like to handle it
this way, if you perceive this is enough time.
January the 23rd,

Today is

If you can submit to me your memoranda of

points and authorities as to what you think you're entitled to
on attorneys' fees and your affidavit and supporting
accounting, if you will, of attorneys' fees, by, let me say
February 1st, I think I'll give you about what time you think
you need,

February 1st?
MR. STEELE:
THE COURT:

Is that reasonable?

I believe so, your Honor.
Mr. Butler?

MR. BUTLER:

I—now, am I submitting an affi—

THE COURT:

Well, if you want to, I guess i f — I

don't preclude anyone from doing that.

There may be some

argument as to why one or the other side is—is entitled to
their attorneys' fees, s o —
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MR, STEELE:

Thank you.

MR. BUTLER:

Thank you.

THE COURT:

— d o you see what I'm saying?

I'm not

deciding today that one or the other is entitled to their
attorneys' fees,

I'll—I'll wait to hear your—your claims

and your reasons why you think you're entitled to an
attorney's fee from both sides; but let's—let's set February
1st.

And then the response to that by the 13th of February.
So, if—if both sides submit the—the request, then

each side has until the 13th of February to respond to that
request, one to the other*

And then I will consider the

matter submitted, unless within this period of time, that is
before November 13th—or before February 13th, either side
makes a request for a hearing and I'll honor that request and
Wendy will be in touch with you to schedule a time to hear
argument, if you want to do that.
Otherwise, I will consider it submitted on February
13th and let you know the decision in terms of the award of
attorney's fees.
MR. STEELE:
THE COURT:
MR. STEELE:
THE COURT:

Your Honor, would you like replies?
Well, let's—no, I—I think not.
Okay.
I think not.

I mean, you're responding one to the—one to the
other and I think that considers it; but I would give you oral
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argument if you request it*
I think that concludes what I wanted to.
MR. BUTLER:

May I ask a clarification—

THE COURT: Yes.
MR. BUTLER:

— n o t a question.

The Court said that

(inaudible) the 85,000, I wasn't quite clear, you're deducting
the 50—51,000 back.

I wasn't clear on what you were doing on

that.
And also is the Court applying the same logic to the
$85,000 check to the other joint check, the $40,000 check?
THE COURT:

Yes.

And there was—I—what I'm finding

here in terms of all joint checks that were endorsed and there
were two, I apologize, there were two; is that you took a
certain portion of the—of the payment, but I'm not charging
to the defendants what you gave back, for reasons I've already
gone through and I won't go through them again, with the
portion that you, in my view, gave back to Atlas.
So, in other words, the accounting should be
credited with the full amount of checks; in other words, there
was a $95,000 check and I don't know that there was any
disagreement about this, but, of course, there's no credit in
that, even though it was a joint check, because there was no
endorsement.
MR. BUTLER:

I apologize.

I'm arguing.
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I hope you don't think

THE COURT: No.
MR. BUTLER:

— I just want to be clear.

The two current checks that we have that were
endorsed over to Atlas, one was 85,000 and change, one was
40,000 and change.

If I understand the Court's ruling, the

decision, is that those—
THE COURT:

You should be credited with the whole

amount.
MR. BUTLER:
THE COURT:

The whole amount?
The whole amount.

But it's not the

evidence that you received—I wanted to say 51,000.

Isn't

that correct?
MR. BUTLER:

There—there was evidence that a

subsequent payment was made by Atlas, different time period,
back to QED as was the $40,000. Now, let me make sure I
understand, is the Court connecting those two together?
THE COURT:

Yeah.

And maybe I misunderstood.

don't—and I don't know if we can hash this out today.

I—I
I'm

going to give you the formula, if the two of you can work it
out in terms of the formula with the accounting, then you can
work it out.

What I wanted to accomplish here is that—is

that—is that Atlas had been given back some money and even
though the—the—the endorsement rule, the check endorsement
rule, I'm not adopting as a bright line estoppel.

From the

evidence, I'm determining that you should be credited with
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that that was given back to Atlas but not paid on this
account, of which I thought the evidence demonstrated that of
the $85,000 check, that you were paid $51,000 but not $34,000.
MR. BUTLER:

Might I ask the Court for clarification

of how the Court has come to that finding?

If the—if the

check is endorsed over, then days later, weeks later, another
check from Atlas, not from Comtrol, was written to—to QED?
THE COURT:

Well, if there are—if there are other

credits that you—I mean, this is—I—>I was giving—willing to
give you credit for $34,260, but if you've already been paid
that in some other way, then you're not entitled to that
credit, I suppose.
What I wish to accomplish here is that—that QED is
paid for what they have supplied, but to the extent that they
have had money, if you will, in their hand and let it go, not
to be paid back to them, then you should get credit for that
amount of money.
MR. BUTLER:

The—I think we're going to have a

dispute on that between the parties, because the—the evidence
was that the money that was endorsed, the two-party check that
QED endorsed (inaudible) and then gave to Atlas, did not
relate in time or in amount to subsequent payments or payments
before.
Now, granted, there were a number of payments that
Comtrol made directly to Atlas, there were a number of
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payments that Atlas made to—to QED in this whole mix, and I'm
trying to seek clarification if the Court is or is not tying
two of these payments together that don't have any
relationship in time or money—in amount.

There's no evidence

that the—that the money, the $85,000 check, you know, they
got commingled in an account and then another check was paid
by Atlas and if the Court is making that claim, I just want to
make sure I understand it,
THE COURT:

Well, and with these complications, as I

say, maybe this really can't deal and won't deal with this
today, this maybe needs to be further examined; but maybe I'm
under a miss-impression.

But what I thought I had in front of

me was a check that was endorsed by QED, but that you hadn't
gotten credit.

And my determination is that you should get

credit; however, I suppose if you were paid as a matter of an
accounting, as I say, even if—even if that's clear to both
sides, that that money was paid in some other way, in other
words you shouldn't get a double recovery.
It seemed to me, for example, this $85,000 check, as
I saw the evidence, was—but the reason the check is $85,000
and I think I said this, but the reason the check is 85,000
and some, whether a hundred and—I want to say 85,000 and a
hundred and something or two hundred and something; the reason
it's $85,000 is because—because Comtrol became aware that
there were $85,000 worth of invoices that had been issued and
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so they issued their check.
And Atlas brings this check over and gets QED to
endorse it, but rather than giving QED the whole—rather than
Atlas endorsing it and QED endorsing it, and QED keeping the
check, that what happened here was, QED endorsed the check,
Atlas took the 85,000 and then wrote them back a check for
51,000, believing, well, and I—like I say, I've gone through
all that; but that that was not—given all the evidence, not
just the—the check rule that you're—that you're—that has
been argued, but given all the evidence and given all the
reasons I've given, that you should have been given check—
credit for the whole $85,000.
And now what you seem to be indicating to me is that
given the accounting, that we got this money in some other
way.
MR. BUTLER:

No.

I—what I'm trying to say, your

Honor, is at the time—I believe the evidence was in
Defendant's Exhibit 38-R showed that there was way more than
85,000 that was owed on the account.

The only reason that

the—the evidence showed that the check for 85 was that was
all that Comtrol owed Atlas at the time, but there were
invoices that exceeded that.

I think—I think the exhibits

show about $111,000 on invoices.
THE COURT:

Well, but at least—I see what you mean,

yeah.
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MR- BUTLER:
THE COURT:

As—
Well, as I say, Mr. Butler, as I say,

we're not going to be able t o — t o — i f there's some problem
with that, I—I'm going to give you the formula and as I say,
that is the—I think you're entitled to the whole 85—85,000
as a credit against what you owe them.

And the 30,000 also,

if there's another check; but as I say, I don't—I don't want
you to get overlapping credits.
If the accounting is that the money is—come to you
that was covered by the $34,000 in some other way, then I
guess that would represent some sort of a double credit.

And

I don't want that to happen either, but—and maybe that's what
you're describing, but I don't know that I can get into that
any further.
That's the formula.

In other words, we have the—we

don't have the endorsed check rule but I'm going to give you
the same effect, which is, you get credit for the whole amount
of those checks.
MR. STEELE:

SO, your Honor, if I understand

correctly, you're comfortable with total judgment, I think is
103,510.30, which is your ruling today; is that correct?
THE COURT:

That's my determination today, except—

unless there's some other items that fit into the category of
ladders and gloves, and as I say, if there's—I guess if
there's another credit that—or another credit, but another—
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an over—that you have already been credited for an amount,
then I suppose the judgment increases.
MR. STEELE:

And then let—and yeah, and I guess on

the check issue, to clarify what I understand, and I believe
I'm with you on this, your Honor, but let me make sure I
understand it.
There were several joint checks and what happened
is, an exact amount equal to the joint check was credited on
the ledger and reduced the balance, so that the only check
where some of the funds represented by the joint check, i.e.,
the $5,000 check, didn't show up on the ledger, was in fact
that $85,000 check; hence, you're deducting from the judgment
$34,260.19—
THE COURT: Right.
MR. STEELE:

—which is to be applied to the oldest

unpaid invoices first, as I understand it, thereby—
THE COURT:
MR. STEELE:

Well, yes.
Yeah, that's how—that's how it may

have worked out.
THE COURT:

I have it a little differently, but I

don't know that we can get more—more particular than that.
MR. STEELE:

And then with respect to the unpaid—

oh, excuse me, the—the non-electrical items, you described
ladders, gloves and those things, you want us to scrutinize
the unpaid invoices only for those items and subtract them out
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for those items; correct?
THE COURT:

Well, maybe Mr. Butler would point out

whatever—whatever is missed there•
MR. BUTLER:

Well, if I—in fact, if I may, your

Honor, I think—I would suggest to the Court that the—all of
the invoices that—that are part of this project is—is the
analysis, which were presented to the Court and there were
some ladders and gloves and some other items that were in the
non-paid portion that got paid.

So, there was other payment

for those—for those items on the other invoices.
It seems to me the Court is—is asking us to deduct
for any of those—such items wherever they may appear on the
process.
MR* STEELE:

My understanding, your Honor, is they

were to show that those were paid for by Atlas, by Atlas funds
and so those are not part of our claim, those items are not in
the—the total amount we claimed at trial.
THE COURT:

Let—let me stop you there.

Let me—as

I say, I—appreciating that sometimes these more complicated
matters need some fine-tuning*

And I'm going to give y o u —

that's my decision.
MR. STEELE:
THE COURT:

Okay.
And to the extent that we have tp fine

tune that, and anticipating findings of fact and conclusions
of law which we'll have Mr. Steele draft and—draft them; but
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maybe we should fine tune that so that the findings and
conclusions take into account whether to fine tune them.
I invite you, as I say, to examine the decision that
I've made and let's streamline this as much as possible, if we
need a further discussion on the matter, contact Wendy and let
me have you come back in and let's work on it.

I think we've

run out of time for today.
MR. STEELE:

I just want to make sure we don't have

any other items of clarification, your Honor, if I may just
check my notes.

Oh, there—there was, other than that, I

think we were going to address the—the dispute we've had in
trying to call the dispute, your Honor, regarding the language
of the ruling on joint checks, in the pre-trial order.

We

both submitted competing orders reflecting our perspective of
the Court's ruling o n — I think the only material difference
between the two orders is the Court's ruling on the joint
check rule.

And I don't know if you require a further

argument on that or will just analyze the two proposed orders
and determine which one comports with your—
THE COURT:

And I'll—I'll decide.

I'll let you

know in writing my decision on that objection.
MR. STEELE:
THE COURT:

Okay.
I don't know if we need to hear any

further argument on that.
MR. STEELE:

Thank you for coming in.

Thank you, your Honor.
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
SFR, INC., a Colorado
corporation, dba QED,
Plaintiff,
vs.
ATLAS ELECTRIC, INC., a Utah
corporation, COMTROL, INC., a
Utah corporation, UNITED STATES
FIDELITY Sc GUARANTY COMPANY, a
Maryland corporation, and AZAM 1
SOOFI, an individual,

MINUTE ENTRY
Case No. 020902795

Defendants.
Hon. JOSEPH C. FRATTO, JR.
COMTROL, INC., a Utah
corporation,
Counterclaimant and CrossPlaintiff,
vs.
SFR, INC., dba QED, ATLAS
ELECTRIC, INC., a Utah
corporation, AZAM SOOFI, an
individual, and QES, the exact
name of which is unknown,
Counterdefendants and
Cross-defendants.
The above-entitled matter comes before the Court pursuant to
Plaintiff's Objections to Amended Judgment and Amended Revised
Findings of Fact and Conclusions of Law, Plaintiff's Motion for
Reconsideration or Clarification of Ruling on Rule 59(e) and Rule
60(a) Motion to Amend Judgment and Revised Findings of Fact and
Conclusions of Law, and Plaintiff's Application to Augment
Attorneys' Fees, submitted for decision on August 28, 2006.

SFR v. ATLAS ELECTRIC

MINUTE ENTRY

Oral argument has been requested, however, such is not
required by the applicable Rules, nor is the Court persuaded a
hearing would be of assistance in this matter. Accordingly, the
ruling with respect to the issues will be addressed in the
following Minute Entry.
In support of its position QED contends that the contractual
rate of 18% should apply to the Court's award of fees and costs.
Indeed, even if the Court disagrees, QED asserts, at a minimum,
the Judgment in this case should be amended or clarified.to
indicate (1) whether QED is entitled to the award of prejudgment
interest; (2) what postjudgment interest rate applies to the
award of prejudgment interest; or (3) identify the end date on
which to base the per diem amount.
As for attorney fees, QED seeks permission to augment the
attorneys' fee award to include fees incurred through at least
July 31, 2006. Furthermore, QED seeks permission to further
augment the attorneys' fees and costs award through affidavit
until the Judgment is paid in full.
Defendants in opposition to the motion argue QED's request
for an award of compound interest, created by the application of
the statutory post-judgment interest rate to the Court's award of
prejudgment interest, should be rejected. With respect to
attorney fees, Defendants contend the fee request of QED is
unreasonable and augmented fees are typically only permitted for
considerable work to collect the judgment, which is not the case
in the instant.
After reviewing the record in this matter, the Court agrees
the Minute Entry entered in this matter should be amended to
clarify that the postjudgment interest rate of 18% applies to the
principal and prejudgment interest portion of the Judgment and
that the 6.37% interest rate is applicable to the attorneys' fees
and costs.
Finally, with respect to attorney fees, the Court grants
QED's request for augmentation and will permit future
augmentation through affidavit until the Judgment is paid in
full.
This Minute Entry constitutes the Order regarding the
matters addressed herein. No further order is required.

^oar

SFR v. ATLAS ELECTRIC

DATED th

»2L

MINUTE ENTRY

day of August, 2006
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FILED DISTRICT COURT
Third Judicial District

OCT 0 2 2006
>y—

Prepared By:
Daniel L. Steele (6336)
Robert K. Reynard (9480)
BENNETT TUELLER JOHNSON & DEERE
Attorneys for SFR, Inc., dba QED and QES
3865 South Wasatch Blvd., Suite 300
Salt Lake City, Utah 84109
Telephone: (801)438-2000
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
* * * * * * *

SFR, INC., a Colorado corporation, dba
QED,

AMENDED REVISED FINDINGS OF
FACT AND CONCLUSIONS OF LAW

Plaintiff,
vs.
ATLAS ELECTRIC, INC., a Utah
corporation, COMTROL, INC., a Utah
corporation, UNITED STATES FIDELITY
& GUARANTY COMPANY, a Maryland
corporation, and AZAM SOOFI, an
individual.
Defendants.
COMTROL, INC., a Utah corporation,
Counterclaimant and Cross-plaintiff,

Civil No. 020902795
Judge Joseph C. Fratto, Jr.

vs.
SFR, INC., dba QED, ATLAS ELECTRIC,
INC., a Utah corporation, AZAM SOOFI, an
individual, and QES, the exact name of
which is unknown.
Counterdefendant and Crossdefendants.

Zitf

In a hearing at 3:15 p.m. on Monday, January 23,2006, the Court issued its findings of
fact and conclusions of law relating to the bench trial held from Monday, December 19, 2005
through Thursday, December 22, 2005. Plaintiff SFR, Inc., dba QED and Counterdefendant QES
(referred to collectively herein as "QED") were represented at trial and at the hearing by Daniel
L. Steele and Robert K. Reynard of Bennett Tueller Johnson & Deere. Defendants Comtrol, Inc.
("Comtrol") and United States Fidelity & Guaranty Company ("USF&G") (collectively
"Defendants"), were represented at trial and at the hearing by Cass C. Butler and Michael D.
Stanger of Callister Nebeker & McCullough.
FINDINGS OF FACT
Based on the evidence received at trial, the Court makes the following findings of fact,
which were either uncontroverted by Defendants or established by substantial evidence (greater
than preponderance and less than clear and convincing) produced at trial.
A*

Findings Related to the Project the Payment Bond and the Procedural
History of the Litigation.

1.

The Board of Education of Granite School District ("Granite") is the owner of the

Matheson Junior High School, which is located in Magna, Salt Lake County, Utah (the
"Project").
2.

Granite awarded a construction contract (the "General Contract") on or about

March 8, 2000 under the Utah Procurement Code to Comtrol, the general contractor for the
Project.
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3.

Comtrol obtained a payment bond (the "Bond") from USF&G for the protection

of each person supplying labor, service, equipment or material for the performance of the work
provided for in the General Contract.
4.

Comtrol contracted with Atlas Electric, Inc. ("Atlas"), which agreed to furnish

and install certain electrical components for the Project.
5.

Azam Soofi ("Soofi") was Atlas' owner.

6.

QED contracted with Atlas to furnish electrical materials and supplies for the

Project. QED provided bids for gear, fixtures and other major electrical components for the
Project.
7.

Atlas eventually walked off the Project and failed to complete the work

contemplated by the contract between Atlas and Comtrol.
8.

Atlas failed to pay QED for all of the materials and supplies QED furnished for

the Project. The principal balance of Atlas' unpaid account with QED for the Project is
$143,189.14.
9.

Atlas ceased conducting business and liquidated its assets and Soofi filed

bankruptcy and obtained a discharge of his debts. Accordingly, QED is effectively precluded
from collecting from Atlas or Soofi the funds QED is owed with respect to the Project.
10.

On April 6, 2000, QED provided the preliminary notices required by Utah Code

Ann. § 38-1-27 and § 63-56-38(1) by issuing certified letters to Comtrol, USF&G, Granite
School District and Atlas.
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11.

Defendants failed to offer any evidence at trial to controvert the sufficiency or

adequacy of QED's efforts to satisfy the notice requirements of Utah's payment bond statutes.
12.

On March 29,2002, QED filed the Complaint in this action to secure payment for

the materials and supplies it furnished for the Project for which it was not paid. QED alleged
claims against USF&G (the "Bond Claim") and against Comtrol for Unjust Enrichment.
13.

On or about May 28, 2002, Comtrol filed an "Answer, Counterclaim and Cross

Claim" against QED and others. Comtrol later amended its Coimterclaim. Comtrol stipulated to
the dismissal of its Counterclaim with prejudice and upon the merits on the last day of trial after
resting its defense. QED and Comtrol stipulated that each would bear its own costs and
attorneys' fees with respect to Comtrol's Counterclaim.
14.

The Bond guarantees payment for all labor, materials and equipment furnished for

use in the performance of the General Contract. Pursuant to the terms of the Bond, Comtrol must
indemnify and reimburse USF&G for any payments USF&G may be required to make pursuant
to the Bond.
15.

Prior to trial, QED stipulated to reduce its claim for the value of various materials

and supplies it furnished to Atlas for the Project ("Stipulated Deductions") that are identified in
the unpaid invoices comprising Plaintiffs Exhibit A6 (referred to at trial and herein as the
"Unpaid Invoices"). The Stipulated Deductions totaled $5,877.65 and reduced QED's actual
claim at trial to $137,311.49. The Stipulated Deductions were related to charges for tools, gloves
and other charges found in the Unpaid Invoices that were challenged by Defendants.
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B.

Findings Related to Materials Furnished by QED for the Project

16.

Alan Hall ("Hall") was Atlas' project manager for the Project.

17.

Once the construction of the Project began, Hall would call QED to release or

order materials and supplies for the Project. Hall would further identify whether the materials
should ship to Atlas' warehouse or directly to the Project site in Magna.
18.

The process whereby major electrical components or large batches of product

were ordered and furnished for the Project by QED and Atlas was complex and detailed. Some
products required for the Project were specified on plans and specifications. Other products
required for the Project were not specifically identified in the plans and specifications.
19.

Per the testimony of Hall, Atlas chose to purchase from QED most if not all of the

electrical supplies and equipment required for the Project.
20.

QED issued invoices for the materials it furnished for the Project. The Unpaid

Invoices (Plaintiffs' Exhibit A.6) and the paid invoices., credit memos and statements comprising
Plaintiffs Exhibit A7 (referred to at trial and herein as the Paid Invoices and "Credit Memos")
are reprinted copies of the original invoices which were generated on or about the time the
materials referenced therein were furnished by QED for the Project and are reliable and accurate
reproductions of the invoices sent to Atlas during the pendency of Atlas' work on the Project.
21.

Depending on the nature of the materials or supplies and Atlas' wishes, QED

facilitated delivery of the materials directly to Atlas' warehouse or to the Project. Some
materials were shipped directly by QED's vendors or the manufacturers to Atlas' warehouse or to
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the Project as requested by Atlas. Also, Atlas picked-up electrical supplies for the Project from
QED's Salt Lake warehouse.
22.

On Atlas' behalf, Hall reviewed and approved for payment all of the Unpaid

Invoices. Furthermore, QED submitted substantial and often uncontroverted evidence at trial to
demonstrate that the materials identified in the Unpaid Invoices were not only furnished for the
Project but were actually incorporated into the Project.
23.

Specifically, the substantial and at times uncontroverted evidence at trial showed

that the electrical equipment identified in the Unpaid Invoices, including Colortran system
components, NeoRay lights and McPhilben lights were actually installed and incorporated into
the Project and furnished by QED at Atlas' request.
24.

The substantial weight of the evidence further demonstrated that the

miscellaneous or incidental parts identified in the Unpaid Invoices such as wire nuts, screws,
wire, conduit and other related parts were also furnished by QED for the Project, required for the
Project and actually incorporated into the Project.
25.

The substantial weight of the evidence demonstrates that the materials identified

in the Unpaid Invoices (with the exception of the Stipulated Deductions) were required by and
furnished for the Project and QED furnished said materials at the request of Atlas.
26.

The evidence and testimony show that QED furnished materials and/or equipment

for the Project for which they were not paid.
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27.

QED's bills of material and Unpaid Invoices adequately identify the materials and

supplies it furnished and demonstrate that the materials and supplies were required for the
Project
C.

Findings Related to Payments and Credits.

28.

The Unpaid Invoices, after factoring in all applicable credits and payments by

Atlas, total $143,189.14.
29.

The Paid Invoices and QED's Ledger and Statement (Plaintiffs Exhibit A9)

accurately identify all payments and credits to Atlas' account with QED for the Project.
30.

Specifically, the payments and credits identified in Plaintiffs Exhibit A9 are

applied to the Paid Invoices and are noted on each Paid Invoice as a "Prior Deposit."
31.

Atlas did not pay QED for the Unpaid Invoices.

32.

Defendants introduced evidence at trial regarding abnormalities and errors in the

Unpaid Invoices, the Paid Invoices, Credit Memos and the Ledger and Statement in an effort to
undermine the accuracy of QED's accounting.
33.

Furthermore, Defendants submitted evidence regarding QED's failure to produce

delivery tickets. Defendants further argued that QED's failure to produce its general ledger of all
accounts Atlas had with QED further undermined the credibility of QED's accounting.
34.

Defendants also argued that QED's invoices had been altered and manipulated in

an effort to shift unpaid amounts from other delinquent Atlas accounts on other projects to the
Project in an effort to otherwise wrongfully obtain payment from the Bond. The alleged
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alterations identified by Defendants at trial allegedly included erroneous delivery signatures that
did not match the dates on the Unpaid Invoices and Paid Invoices.
35.

Defendants also argued at trial that QED's failure to submit into evidence

remittance documents (which were excluded from evidence by the Court as a discovery sanction
due to QED's untimely production of the remittance documents) further undermined QED's
accounting of the amount it was owed for the Project.
36.

However, the Court is not persuaded by Defendants' arguments regarding the

nature and quality of QED's evidence and QED's efforts to prove the amount of its Bond Claim.
37.

Specifically, the Court finds that the substantial weight of the evidence supported

QED's accounting. In fact, the Court is confident QED did not engage in any effort to deceive or
misrepresent any material fact regarding the electrical materials it furnished for the Project or to
manipulate or deceive with respect to its accounting and application of payments received with
respect to the Project.
38.

The Court further "triangulated" the evidence by looking at QED's statements and

ledgers, invoices and testimony from QED employees at trial. Based on the substantial weight of
these various types of evidence, the Court is confident QED's accounting is accurate and reliable.
39.

QED's method of keeping records enabled it to adequately identify the Project for

which the materials were being provided.
40.

QED's records adequately separated the materials it furnished to Atlas for the

Project from other purchases made by Atlas.
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41.

The agreement and arrangement between QED and Atlas pertaining to the Project

involved numerous, repeated occasions for performance by both parties.
42.

Both QED and Atlas had knowledge of the nature of the performance, the

opportunity to object to the arrangement, and that the construction of the agreement and course of
performance were reasonable.
43.

Furthermore, Defendants' efforts to cast dispersion on the accuracy of QED's

accounting by implying that QED manipulated the McPhilben invoices to increase QED's Bond
Claim were not persuasive. To the contrary, the Court finds that QED's efforts with respect to
the McPhilben invoices demonstrates the accuracy and integrity of QED's accounting and
records because QED caught a billing error and corrected that error in the ordinary course of its
business with respect to the Project
44.

The Court further finds that the substantial weight of the evidence did not support

Defendants' efforts to undermine QED's accounting by arguing that payments that should have
been credited to Atlas' account with QED for the Project were diverted to Atlas' account with
QED for the Nellis Air Force Base project. In fact, the Court finds that no credible evidence was
submitted that would demonstrate any inappropriate intermingling of accounts, payments or
invoices between Atlas' various accounts with QED.
45.

In fact, the evidence marshaled by Defendants to undermine the accuracy of

QED's accounting, invoices, ledger and statement was either irrelevant or sufficiently explained
by the evidence at trial such that the Court has a high level of confidence regarding QED's
accounting and the evidence supporting the amount QED is owed. The Court therefore finds that
9

the weight of the evidence marshaled by QED in support of its claims was substantial and
outweighed the evidence marshaled by Defendants to undermine the accuracy of QED's
accounting, the Unpaid Invoices, Ledger and Statement.
D.

Findings Regarding Joint Checks,

46.

Comtrol issued several checks made payable jointly to Atlas and QED (the "Joint

Checks").
47.

Specifically, Comtrol issued Joint Checks to Atlas and QED on July 3,2001 (for

$25,687.88), October 5,2001 (for $94,116.55), November 13, 2001 (for $85,383.19), December
19,2001 (for $40,297.95) and February 6,2002 (for $9,562.25).
48.

It is undisputed that Atlas and Comtrol did not present the October 5, 2001 joint

check to QED and that QED did not have the opportunity to receive nor did it actually receive
any of the funds from that joint check.
49.

Atlas' account with QED for the Project was credited with payments of

$25,687.88, $40,297.95 and $9,562.65, said credits matching exactly the amounts of the Joint
Checks of July 3, 2001, December 19,2001 and February 6, 2002, respectively. Defendants
efforts to prove that QED attempted to deceive or defraud Comtrol with respect to materials
supplied or payments received were unpersuasive. To the contrary, the substantial weight of the
evidence demonstrates that Altas' account with QED was credited for the full amount of those
Joint Checks.
50.

On November 7, 2001, QED's representative signed a "Conditional Release of

Labor, Services, Equipment and/or Material" acknowledging that as of November 7, 2001, QED
10
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was at that time still owed $51,123.76 for the materials and supplies QED furnished for the
Project through September 30,2001.
51.

Thereafter, Atlas presented the November 13, 2001 joint check to QED in the

amount of $85,383.19.
52.

In exchange for Atlas' payment of $51,123.76 on or about November 19,2001,

which satisfied all amounts owed to QED for the materials and supplies QED furnished for the
Project through September 30, 2001, QED allowed Atlas to retain the balance of $34,259.43
provided by the November 13, 2001 joint check.
53.

Under the terms of QED's agreement with Atlas, as of November 19,2001, Atlas

was only past due for the invoices issued through September 30,2001, which totaled $51,123.76.
54.

Notwithstanding QED's belief that Atlas did not yet owe the remaining

$34,259.43 of the November 13,2001 joint check, and that QED, therefore, could not retain that
money, in fact the total of the Unpaid Invoices on Atlas' account for the Project (even after
applying the $51,123.76 payment) equaled at least the remaining balance of the November 13,
2001 joint check - $34,259.43.
E.

Findings Related to Releases of Claims,

55.

Defendants also argued at trial that an Unconditional Release signed by a QED

representative on May 4, 2001 contained a representation that as of December 29,2000 "97%" of
the gear for the Project had been paid and received.
56.

QED rebutted the testimony at trial that the "97%" representation was a reflection

of the status of gear delivery as of May 4,2001, not December 29, 2000.
11

57.

The substantial weight of the evidence demonstrates the finding that the "97%"

representation related in time to the date QED signed the Unconditional Release, which was May
4,2001.
58.

Furthermore, Defendants' reliance on various alleged statements by telephone and

statements in various Conditional and Unconditional Releases and written acknowledgments was
misplaced and not reasonable in light of the complexity of the Project and the volume of
electrical equipment supplied by QED for the Project.
F.

Findings Related to Principal Amount Owed QED

59.

The Unpaid Invoices total $143,189.14.

60.

QED's Stipulated Deductions total $5,877.65.

61.

After deducting the Stipulated Deductions and $34,259.43 that QED allowed

Atlas to keep relating to the $85,383.19 joint check, the total amount of the Unpaid Invoices for
which QED is entitled to recover is $103,052.06.
62.

$103,052.06 is exactly 75% or % of the total principal amount QED was seeking

to recover at trial ($103,052.06 / $137,311.49 = .75).
G.

Findings Related to Interest and Attorneys Fees,

63.

QED's credit agreement with Atlas provides that it is entitled to recover interest at

the rate of 18% per annum on all unpaid amounts.
64.

As of September 13, 2006, interest accrued at the rate of 18% per annum on the

unpaid amount of $103,052.06 in the amount of $81,109.03 for a total principal and prejudgment
interest amount of $184,161.09.
12

65.

Excluding fees and costs relating to Comtrol's counterclaim, as of July 31, 2006,

QED incurred at least $157,689.30 in attorneys' fees in prosecuting its claims against Defendants
and further incurred at least $2,694.99 in allowable costs.
66.

QED and Defendants stipulated at trial that each side would bear their own costs

with respect to Comtrol's Counterclaim.
CONCLUSIONS OF LAW
1.

The Granite School District is a political subdivision pursuant to Utah Code Ann.

§ 14-l-18(l)(a),
2.

Utah Code Ann. § 63-56-38(l)(b), which was in effect when QED's payment

bond claim accrued, requires a contractor to whom a public construction contract is awarded to
deliver a payment bond to the State in an amount of equal to 100% of the price specified in the
contract for the protection of each person supplying labor, service, equipment or material for the
performance of the work provided in the contract,
3.

In issuing the Bond, USF&G bound itself with Comtrol to pay all labor, materials

and equipment furnished for use in the performance of the General Contract.
4.

QED satisfied the preliminary notice requirements of Utah Code Ann. § 38-1-27

and § 63-56-38(1).
5.

QED satisfied the notice requirements of the Bond.

6.

QED timely filed its lawsuit to commence an action for recovery against the

Bond.
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7.

Contracts of a compensated surety should be liberally interpreted in the interests

of the beneficiaries rather than strictly in favor of the surety. See CECO v. Concrete Specialists.
Inc., 772 P.2d 967 (Utah 1989).
8.

QED's burden under the payment bond statute is to show only that its materials

were "furnished" in connection with the Project and not that the specific materials furnished were
actually incorporated into the structure. QED's burden can be established without proof of actual
delivery of the materials and supplies. While delivery can be determinative, it is not an absolute
requirement or element of QED's burden under the payment bond statute. See City Electric v.
Industrial Indemnity Co., 683 P.2d 1053 (Utah 1984).
9.

QED satisfied its burden by proving (1) that the materials and supplies for which

it was not paid were furnished in connection with the Project, and/or (2) that the materials and
supplies were ordered from QED's vendors for the Project.
10.

The joint check rule has never been adopted as the law of the State of Utah.

11.

Notwithstanding the fact that the joint check rule is not the law in Utah, as a

matter of equity and law, it was unreasonable for QED to endorse the $85,383.19 joint check and
allow Atlas to retain the joint check in exchange for payment from Atlas in the amount of
$51,123.76 because Atlas owed QED at least the full amount of $85,383.19 at the time QED
allowed Atlas to retain $34,259.43.
12.

As an equitable matter, QED is estopped from collecting the $34,259.43 it

allowed Atlas to retain from the $85,383.19 joint check and must bear the cost associated with
allowing Atlas to keep $34,259.43 of the $85,383.19 joint check.
14
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13.

Because it was unreasonable and inequitable for QED to allow Atlas to retain

$34,259.43 of the $85,383.19 joint check, the $137,311.49 principal amount owed QED for
materials and supplies furnished to the Project must be reduced by $34,259.43.
14.

Therefore, as a matter of law, QED is only entitled to recover the principal

amount of $103,052.06.
15.

Because the statute provides that "[a] person shall have a right of action on a

payment bond under this section for any unpaid amount due him," and because interest was part
of the bargained-for price of QED's agreement with Atlas, QED is entitled to recover interest at
the rate of 18% per annum on the principal amount of $103,052.06 in accordance with QED's
agreement with Atlas. See Utah Code Ann. § 63-56-38(4).
16.

As of September 13, 2006, the amount of prejudgment interest to which QED is

entitled is $81,109.03. Interest will continue to accrue at the rate of 18% on the principal amount
until the date the Court enters Judgment in favor of QED, Thereafter, interest will accrue at the
rate of 18% on the principal and prejudgment interest portions of the Judgment until the
Judgment is satisfied.
17.

Being entitled to recover 75% or VA of the unpaid amounts owed to it for the

materials and supplies it furnished for the Project, QED is the prevailing party in this action.
18.

Pursuant to Utah Code Ann. § 63-56-38(6), QED is entitled to an award of

attorneys' fees and costs in an amount of $123,251.65 as of July 31, 2006, which represents the
total amount of fees and costs after deducting: (a) $37,132.64, representing a 25% or VA reduction
because QED is only entitled to 75% or % of the principal amount it was seeking at trial; (b) all
15

fees and costs incurred in defending Comtrol's Counterclaim; and (c) the majority of fees and
costs incurred by QED in conjunction with QED's Motion to Amend the Judgment.1
19.

QED is entitled to postjudgment interest at a rate of 6.37% on the attorneys' fees

and costs portions of the overall Judgment until the Judgment is satisfied.
20.

The amounts of attorneys' fees and costs incurred by QED in prosecuting its Bond

Claim are reasonable and consistent with the rates charged by other practitioners in this legal
community.
21.

In sum, QED is entitled to a judgment against USF&G on its Bond Claim in the

principal amount of $103,052.06, plus, interest in the amount of $81,109.03 through September
13, 2006, attorneys' fees in the amount of at least $120,556.66 and costs in the amount of
$2,694.99 through July 31, 2006, for a total judgment amount of $307,412.74, with postjudgment
interest accruing at a rate of 18% on the principal and prejudgment interest portions of the
Judgment and at a rate of 6.37% on the attorneys' fees and costs portions of the Judgment, and
attorneys' fees and costs continuing until paid in full.
22.

The amount of QED's Judgment shall be augmented in the amount of reasonable

attorneys' fees and costs incurred by QED beginning August 1,2006 as shall be established by
affidavit until the Judgment is satisfied.

1

$123,251.65 is the sum of the original attorneys' fees and costs award of $114,092.90
plus the augmented award amount of $9,158.75. The 25% reduction represents a reduction from
QED's original attorneys' fees claim of $148,530.55.
16

23.

The amount of QED's Judgment against USF&G shall be further augmented in

the amounts of any other ongoing interest, reasonable attorneys' fees and costs expended in
collecting said Judgment as shall be established by affidavit.

DATED this gC**y

of

JSMM)lm-^L 200£

CERTIFICATE OF SERVICE
I hereby certify that on this

day of September, 2006,1 caused to be served, via hand

delivery, a true and correct copy of the foregoing AMENDED REVISED FINDINGS OF
FACT AND CONCLUSIONS OF LAW upon the following:
Cass C. Butler
Michael D. Stanger
CALLISTER NEBEKER & McCULLOUGH
Gateway Tower East, Suite 900
10 East South Temple
Salt Lake City, Utah 84133
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Third Judicial Disviu

OCT 0 2 2006
SALT LAKE COUNTY

"Deputy Clerk

Prepared bv:
Daniel L. Steele (6336)
Robert K. Reynard (9480)
BENNETT TUELLER JOHNSON & DEERE
Attorneys for SFR, Inc., dba QED and QES
3865 South Wasatch Blvd., Suite 300
Salt Lake City, Utah 84109
Telephone: (801) 438-2000
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
*******

SFR, INC, a Colorado corporation, dba
QED,

AMENDED JUDGMENT

Plaintiff,
vs.

ATLAS ELECTRIC, INC., a Utah
corporation, COMTROL, INC, a Utah
coiporation, UNITED STATES FIDELITY
& GUARANTY COMPANY, a Maryland
corporation, and AZAM SOOFI, an
individual*

Civil No. 020902795
Judge Joseph C. Fratto, Jr.

Defendants.
COMTROL, INC., a Utah corporation,
Counterclaimant and Cross-plaintiff,
vs.
SFR, INC, dba QED, ATLAS ELECTRIC,
INC., a Utah corporation, AZAM SOOFI, an
individual, and QES, the exact name of
which is unknown.
Counterdefendant and Crossdefendants.
*******

The above-captioned matter came on for bench trial held from Monday, December 19,
2005 through Thursday, December 22,2005 before the Honorable Joseph C. Fratto, Jr., District
Court Judge for the Third Judicial District Court, Salt Lake County, State of Utah. Plaintiff SFR,
Inc., dba QED and Counterdefendant QES (referred to collectively herein as "QED") were
represented at trial and at the hearing by Daniel L. Steele and Robert K. Reynard of Bennett
Tueller Johnson & Deere. Defendants Comtrol, Inc. ("Comtrol") and United States Fidelity &
Guaranty Company ("USF&G") (collectively "Defendants*'), were represented at trial and at the
hearing by Cass C. Butler and Michael D. Stanger of Callister Nebeker & McCullough. The
Court heard testimony, received and reviewed evidence, and heard the arguments of counsel
Based upon the Findings of Fact and Conclusions of Law, the Court Orders, Adjudges and
Decrees as follows:
1•

Judgment is entered against USF&G.

2.

The Court awards Judgment in favor of QED and against USF&G in the principal

amount of $103,052.06 on QED's payment bond claim.
3.

Through September 13,2006, interest accrued at the rate of 18% per annum on

the unpaid principal amount of $103,052.06, in the amount of $81,109.03. The total amount of
principal and prejudgment interest on the principal awarded to QED on its Judgment against
USF&G as of September 13,2006 is $184,161.09.

2

4,

Pursuant to Utah Code Ann. § 63-56-38(6), which was in effect when QED's

payment bond claim accrued, the Court awards QED attorneys' fees incurred in prosecuting its
payment bond claim against USF&Q in the total amount of $120,556.66 as of July 31,2006.
5.

The Court awards QED its allowable costs in the amount of $2,694.99 as of July

31,2006.
6*

The total amount of the Judgment entered in this lawsuit in favor of QED and

against USF&G, inclusive of principal, prejudgment interest through September 13,2006, and
attorneys5 fees and costs through July 31,2006 is $307,412.74.
7.

This Judgment shall be augmented in the amount of prejudgment interest accruing

at the Tate of 18% per annum beginning September 13,2006 until this Judgment is entered by the
Court.
8.

Postjudgment interest will accrue on the principal and prejudgment interest

portions of this Judgment at the rate of 18% per annum until this Judgment is satisfied.
9.

Postjudgment interest will accrue on the attorneys' fees and costs portions of this

Judgment at the rate of 6.37% per annum until this Judgment is satisfied.
10.

This Judgment shall be augmented in the amount of reasonable attorneys' fees and

costs incurred by QED beginning August 1,2006 until this Judgment is satisfied.
11.

It is further ordered that this Judgment shall be augmented in the amounts of any

other allowable ongoing interest, reasonable postjudgment attorneys' fees and costs expended in
collecting said Judgment by execution or otherwise as shall be established by affidavit.

3

DATED this <fl day of

^ XfiWflUJlK

, 2006.

BY THE COURT:

^4-

Honorable Joseph C.
Thirdorable
District
Jo Court

CERTIFICATE OF SERVICE
I hereby certify that on this ]](/ day of September, 2006,1 caused to be served, via hand
delivery, a true and correct copy of the foregoing AMENDED JUDGMENT upon the following:
Cass C. Butler
Michael D, Stanger
CALLISTER NEBEKER & McCULLOUGH
Gateway Tower East, Suite 900
10 East South Temple
Salt Lake City, Utah 84133
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THE AMERICAN INSTITUTE OF ARCHITECTS

BOND NO. JX4803
AIA Document A312

Payment Bond
Any singular reference to Contractor, Surety, Owner or other party shall be considered plural where applicable,

SURETY (Name and Principal Place of Business):
UNITED STATES FIDELITY AND GUARANTY COMPANY
A Maryland Corporation
5801 Centennial Way
B a l t i m o r e , Maryland 21209

CONTRACTOR (Name and Address):

CONTROL, INC.
A Utah Corporation
35 West 9560 South
Sandy, Utah 84070
OWNER (Name and Address):

BOARD OF EDUCATION OF GRANITE SCHOOL DISTRICT
340 Eaet 3545 South
S a l t Lake City, Utah B4115
CONSTRUCTION CONTRACT
D * t e : March 8 , 2000
Amount

S E V E N T E E N MILLION FOUR HUNDRED THREE THOUSAND AND NO/IOO DOLLARS ( $ n , 4 0 3 , o o o . o o )

Description (Name and Location):
|tew Junior High S c h o o l , S a l t Lake C i t y , Utah
Dale (Not earlier than Construction Contract Date): March 8 2000
AmoumsEVEflXEfcN KILLION FOUR HUNDRED THREE THOUSAND AND NO/100 DOLLARS ($17,403 r 000*00)
Modifications to this Bond:
1$ None
u See Page 6
CONTRACTOR AS PRINCIPAL
Company^
COMTROTf; INC.

SURETY

(CorC

tfe Seal)

Signature

Name and Title: B R I A R yjm BURK,

^H§irygTATES FIDELITY AND <Sfc$&W &8J$AN¥
Signature:

President

yL(J.QU_*L

Name and Title: Sam W» Clark,

Attorney-in-Fact

{Any additional signatures appear on page 6)
(FOR INFORMATION O N I V—Name, Address and Telephone)

AGENT or BROKER:
DALE BARTON AGENCY
1100 BAST 6600 SOUTH, SUITE 400
SALT LAKE CITY, UTAH 84121-2400

(801)288-1600

OWNER'S REPRESENTATIVE (Architect, Engineer or
other party): PINEGAR DESIGN GROUP, INC.
855 EAST 4800 SOUTH, SUIE 100
SALT UKE CITY, UTAH 84107-5513
(801)268-4808

AIA DOCUMENT A l t * < PERFORMANCE BONO AND PAYMENT BOND • OtCtMhH l * u CD. * AIA 0
THE AMERICAN INSTITUTE OF ARCHITeOS, 1735 NEW VORK AVE,, N.W,< WASHINGTON. O.C 20006
THIRD HUNTING « MARCH 1 W

A31M984 4

1 The Contractor and the Surety, -jointly and severally,
bind themselves, their heirs, executors, administrators,
successors and assigns to the Owner to pay for labor,
materials and equipment furnished for use m the performance of the Construction Contract, which Is incorporated herein by reference.
2 With respect to the Owner, this obligation shall be
null and void \i the Contractor.
2.1 Promptly makes payment, directly or indirectly,
for all sums due Claimants, and
2*2 Defends, indemnifies and holds harmless the
Owner from claims, demands, liens or suits by any
person or entity whose claim, demand, lien or suit is
for the payment for labor, materials or equipment furnished for use in the performance of the Construction
Contract, provided the Owner has promptly notified
the Contractor and the Surety (at the address
described in Paragraph 12) of any claims, demands,
liens or suits and tendered defense of such claims,
demands, liens or suits to the Contractor and the
Surety, and provided there is no Owner Default
3 With respect to Claimants, this obligation shall be
null and void if the Contractor promptly make* pay*
ment, directly or indirectly, for all sums due
4 The Surety shall have no obligation to Claimants
under this Bond until:
4.1 Claimants who are employed by or have a direct
contract with the Contractor have given notice to the
Surety (at the address described in Paragraph 12) and
sent a copy, or notice thereof, to the Owner, stating
that a claim is being made under this Bond and, with
Substantial accuracy, the amount of the claim
4.2 Claimants who do not have a direct contract
with the Contractor
.1

Have furnished written notice to the Contractor and sent a copy, or notice thereof, to
the Owner, within 90 days after having last
performed labor or last furnished materials or
equipment included in the claim stating, with
substantial accuracy, the amount of the claim
Md the name of the party to whom the
materials were furnished or supplied or for
whom the labor was done or performed; and

.2

Have either received a rejection in whole Or
in part from the Contractor, or not received
within 30 days of furnishing the above notice any communication from the Contractor
by which the Contractor has indicated the
claim will be paid directly or Indirectly-, and

.3

Not having been paid within the above 30
days, have sent a written notice to the Surety
(at the address described in Paragraph 12) and
sent a copy, or notice thereof, to tne Owner,
stating that a claim is being made under this
Bond and enclosing a copy of the previous
written notice furnished to the Contractor,

5 If a notice required by Paragraph 4 is given by the
Owner to the Contractor or to the Surety, that is sufficient compliance.

6 When the Claimant has satisfied the conditions of
Paragraph 4, the Surety shall promptly and at the
Surety's expense take the following actions.
6.1 Send an answer to the Claimant, with a copy to
the Owner, within 45 days after receipt of the claim,
stating the amounts that are undisputed and the basis
for challenging any amounts that are disputed
(>.2 Pay or arrange for payment of any undisputed
amounts
7 The Surety's total obligation shall not exceed the
amount of this Bond, and the amount of this Bond shall be
credited for any payments made in good faith by the Surety,
8 Amounts owed by the Owner to the Contractor under
the Construction Contract shall be used for the performance of the Construction Contract and to satisfy claims,
if any, under any Construction Performance Bond. By
the Contractor furnishing and the Owner accepting this
Bond, they agree that all funds earned by the Contractor
in the performance of the Construction Contract are
dedicated to satisfy obligations of the Contractor and
the Surety under this Bond, subject to the Owner's priority to use the funds for the completion of the work.
9 The Surety shall not be liable to the Owner, Claimants
or others for obligations of the Contractor that are unrelated to the Construction Contract. The Owner shall not be
liable for payment of any costs or expenses of any Claimant under this Bond, and shall have under this Bond no obligations to make payments to, give notice$ on behalf of, or
otherwise have obligations to Claimants under this Bond.
10 The Surety hereby waives notice of any change,
including changes of time, to the Construction Contract
or to related subcontracts, purchase orders and other
obligations.
11 No suit or action shall be commenced by a Claimant
under this Bond other than in a court of competent jurisdiction in the location in which the work or part of the
work is located or after the expiration of one year from the
date 0) on which the Claimant gave the notice required by
Subparagraph 41 or Clause 42,3, or (2) on which the last
labor of service was performed bv anyone or the last materials or equipment were furnished by anyone under the Construction Contract, whichever of CI) or (2) first occurs. If the
provisions of this Paragraph are void or prohibited by law,
the minimum period of limitation available to sureties as a
defense in the jurisdiction of the suit shall be applicable
12 Notice to the Surety, the Owner or the Contractor
shall be mailed or delivered to the address shown on the
signature page. Actual receipt of notice by Surety, the
Owner or the Contractor, however accomplished, shall
be sufficient compliance as of the date received at the
address shown on the signature page.
13 When this Bond has been furnished to comply with a
statutory or other legal requirement in the location where
the construction was to be performed, any provision in this
Bond conflicting with said statutory or legal requirement
shall be deemed deleted herefrom and provisions conforming to such statutory or other legal requirement shall
be deemed incorporated herein. The intent is that this

AIA DOCUMENT AS12 • PERFORMANCE BOND AND PAYMENT BOND • DECEMBER 1*M ED • AIA*
THE AMERICAN INSTITUTE Of ARCHITECTS. 1715 NEW YORK AVE, N W , WASHINGTON, DC 2QV*
THIRD RRINTINC t MARCH 1 W
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Bond shall be construed as a statutory bond and not as a
common law bond
14 Upon request by any person or entity appearing to be a
potential beneficiary of this Bond, the Contractor shall
promptly furnish a copy of this Bond or shall permit a copy
to be made,
15

DEFINITIONS
15.1 Claimant: An individual or entity having a direct
contract with the Contractor or with a subcontractor of
the Contractor to furnish labor, materials or equipment for use in the performance of the Contract. The
intent of this Bond shall be to Include without limitation in the terms "labor, materials or equipment'' that
part of water, gas, power, light, heat, oil, gasoline,
telephone service or rental equipment used in the

Construction Contract architectural and engineering
services required for performance of the work of the
Contractor and the Contractor's subcontractors, and
all other items for which a mechanic's lien may be
asserted in the jurisdiction where the labor, materials
or equipment were furnished
15.2 Construction Contract: The agreement between
the Owner and the Contractor identified on the signature page, including all Contract Documents and
changes thereto,
15.3 Owner Default; Failure of the Owner, which has
neither been remedied nor waived, to pay the Con*
tractor as required by the Construction Contract or to
perform and complete or comply with the other terms
thereof.

MODIFICATIONS TO THIS BOND ARE AS FOUOWS;

(Space is provided below for additional signatures of added parties, other than those appearing on the cover page,)
CONTRACTOR AS PRINCIPAL
Company:

Signature: ... ,..
Name and Title:
Address:

(Corporate Seal)

SURETY
Company:

(Corporate Seal)

Signature: _ —
Name and Title:
Address:

AIA DOCUMtNT A312 * P«*ORMANCt &OND AND PAYMENT BOND • DICEMBtR 19M CO. * AIA «
THC AMfRICAN INSTITUTE Of ARCHITECTS, 1735 NEW YORK AVt., N.W., WASHINGTON, O.C. 20006
THIRO PRINTING • MARCH m 7
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Power of Attorney No.

POWER OF ATTORNEY
Seaboard Surety Company
St Paul Fire and Marine Insurance Company
S t Paul Ouardian Insurance Company
St Paul Mercury Insurance Company

United State* fidelity and Guaranty Company
Fidelity and Guaranty insurance Company
Fidelity and Guaranty tns*nmce Underwriters, Cnc,

20227

Certificate No.

1064^J i

KNOW ALL MEN BY THESE PRESENTS That Seaboard Suret> Company i$ a corporation duly organised under the taw* of the State of New York, and that
St. Paul Fire and Marine Insurance Company, St. Paul Guardian Insurance Company and St. Paul Mercury Insurance Company are corporations duly organized under
foe laws of the State of Minnesota, and that United States Fidelity and Guaranty Company h a corporation duiy organised under the laws of the State of Marylend, and
that Fidelity and Guaranty Insurance Company i5 a corporation duly organized under the lawi of the State of Iowa, and tfiat Fidelity and Guaranty Insurant
Underwriters, Inc. U a corporation duly organised undsr the laws of the State of Wisconsin (Hmin collectively called tht "Companus"). and that the Companies do
hereby make, constitute and appoint

Sam W. Clark, John R. Barton and Stirling S. Broadhead

Salt Lake City
Utah
of the City of _
_< State..
__
,
, their true and lawful Altomcy(5)-in-Faci.
each in their separate capacity if more than one is named above, to sign its nam* as surety to, aw! to execute, sea! and acknowledge any and all bonds, undertakings,
contract* and other written instruments m the nature thereof on bcbaJf of the Companies in their businc?* of gusrantccing the fidelity of persons, guaranteeing the
performance of contracts and executing or guaranteeing bonds and undertakings required1 or permitted in 4my action or proceedings allowed by law

, iUtv

IN WITNESS WHEREOF, the Companies have caused this inttrumertG^fe sl|

_

„*T«o\, \ ^

Seaboard Surely Company

St P»ui Fire and Marine Ins^ura^^omnaty
S t Poul Guardian liwuranct^cWpwJS^' , , <
St Paul Mercury Insurance ComtwuV , * A \ v

March

1999

vV

. Stilted States Fidelity and Guaranty Company

•Y\^'
_v

day of _

Fidelity and Guaranty Insurance Company
Fidelity and Guaranty Insurance Underwriters, Inc.

: ,'$

MICHAEL 5 KEEO AN, Vice President

State of Mary land
City Of Baltimore

\ULD R. UcfctU^
MICHAEL R. MCKIBBEN, Assistant Seereury

3lSt
March
On this.
. day of.
1°99
before me, the undersigned officer, personally appeared Michael B, Keegan and
Michael R. McKibben. who acknowledged themselves to be the Vice President and t Assistant Secretary, respectively, of Seaboard Surety Company, St. Paul Fire and
Marine Insurance Company, St. Paul Guardian Insurance Company, St. Paul Mercury Insurance Company, United States Fidelity and Guaranty Company. Fidelity and
Guaranty Imurancc Company, and Fidelity and Guaranty Insurance Underwriter*, Inc. and that they, as such, being authorized so to do, executed the Foregoing
instrument for the purposes therein contained by signing the names of the corporations by themselves as duly authorized officers.

tn Witness Whereof, I hereunto set my hand and official *eaJL
My Commission expires the 13di day of July, 2002.
fcfcHECCA EASLEY-ONOKALA, Notary Public

86203 £d. 5-99 Printed in U S A

Toil Power ot Attorney is granted under f t the authority of the following resolution J adopted by the B JL^&f Director* of Seaboard Surety Company St Paul
Fat and Marine Insurance Company, St P«#Ouardian Insurance Company Si. Paul Mercury Insurance Company United States Fidelity and Guaranty Company
Fidelity and Guaranty insurance Company aod Fidelity and Guaranty Insurance Underwriter* inc on September 2 » W * which ccaotutions a*e now in full force and
«n>ct, reading as follow*
RESOLVED, that in connection with the fidelity and surety insurance business o f the Company all bonds, undertaking** contracts and other instruments relating
to said business may be signed, executed, aid acknowledged by persons or entitle* appointed as Ano*ney(sMn-Fact pursuant to a Power of Attorney issued in
tccctvUnce with these resolutions. Said Powers) of Attorney for and on behalf of the Company may and shall be executed In the name and on behalf of the
CotBpariy, *lt*,CT ty * e Chainrjw, or the President, or *ny Vice President, or an Assistant Vice President, jointly with the Secretary or an Assistant Secretary,
Under their respective designations The signature of such officers may be engraved printed or lithographed The signature of each of the foregoing officers and
the seal of the Company may be affixed by facsimile to any Power of Attorney or to any certificaterelatingthereto appointing Attorney^) w Fact for purposes
only of executing and attesting bonds and undertakings and other writings obligatory w the nature thereof, and subject to any limitations set forth therein, any
tuch Power of Attorney or certificate bearing such facsimile signature or facsimile seal shall be valid and binding upon the Company and any such power vo
executed and certified by such facsimile signature and facsimile seal shall be valid and binding opon the Company with respect to any bond or undertaking to
which it is validly atuched and
RESOLVED FURTHER, that Attontey($)-in»Fact shall have the power and authority and, m any case, subject to the terms and limitations of the Power of
Attorney issued (hem, to execute and deliver on behalf of the Company and to attach the seal of the Company to any and all bonds and undertakings and other
writings obhgatorv in the nature thereof, and any such institimtmt executed by auch Attoroey(a>-ro Fact shall be as binding upon the Company as if signed by an
Executive Officer and sealed and attested to bv the Secretary of the Company
I Michael R McKibben Assistant Secretary of Seaboard Surety Company St Paul Fire and Manne Insurance Company St Paul Guardian Insurance Company
S L Paul Mercury Insurance Company United Stales Fidelity and Guaranty Company Fidelity and Guarantv Insurance Company and FideUtv and Guaranty h15urnn.ee
Underwriters tnc do hereby certify that the abo\c and foregoing is 4 true and correct copy of the Power of Attorney executed by said Companies which it tn full force
and effect and has not been revoked
UNTESTIMON* WHEREOF, I hereunto*etmy hand this

8th

day of

MATCh
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J^VALE, UTAH 84047
- .ONE (8011 262-6900
1800) 224-1251
FAX (8011 566-05S6

£_-*_-* W W

?.3-«a3-1S

/bLih'

DATE\

BUSCNESSMAME^

tLCc\ <K

/A/C

W i " S ^oo W
flu£g*y
^7 #vb7

STREET ADDRESS

PHONE
FAX f

'^Aftjf ,

BILL^O ADDRESS.,

H7/

DATE EASINESS STARTED'.

BUSINESS TRADE OR CLASS

T\jQQQMT~ZWT^MnC

TOTAL ESTIMATE Of MONTHLY PURCHASES FROM Q£D? _
BUSINESS INFORMATION

INDIVIDUAL

PARTNERSHIP-

CORPORATION, __w

07*H-

IF COLORATION, 4N WHAT STATE IS BUSINESS»INCORPORATED?
IF PARTNERSHIP OR INDIVIDUAL, .PLEASE LIST SOCIAL S£CU*trTY* NUMBERS
NAME.

SOCUL SECURITY NUMBER „

NAME

SOCIAL SECURITY NUMBER:

- _ _

PRINCIPALS

D.

-

RESIDENCE ADDRESS

FOSrnoN

SAME

/)Z/W

s&ltt

Ntsift

Wi«in

4

_*_

7

VpSfd

C^cx

ACCOUNTS P *Y ABLE CONTACT WITHIN COMPANY

WZT

WE HA /"EOPEN CREDIT ACCOMMODATIONS WITH THE FOLLOWING BUSINESSES'

«

tfAJOR SUPPLIERS

ADPRESS

(i ) / n l o f ^ i >

4/kfr

TYPE'Of ACCOUNT..

0$&fiHt
^Hfritflis**

TAX MUST BE CHARGED-?

DO YOU USE PURCHASE ORDER NUMBERS?

.Tfrg

39 3-/6, fa
<3<« ? - r f c ? /

&/«

ADDRESS

/ rnw

YZS

_2

V far Sft

_!_£. ilJ.4,

NAME OF DANK'

fHONt

ACCOUNT NUMBER:
(IF Np. ENCLOSE TAX EXEMPT CERTIFICATE)

NO.
t"ES

PHONE

^

NO

ATTACHING A CURJLEW FINANCIAL STATEMENT WILL ORJE.ATLY AID Of THE CREDIT APPROVAL PROCESS'
APPLICANT AUTHORIZES ANY OF THE REFERENCES LISTED HEREIN TO PROVIDE QED WITH ANY AND ALL INFORMATION REQUESTED BY QED, AND
RELEASES ANY CLAIM IT HAS FOR BREACH OF CONTRACT OR INVASION OF PRIVACY BECAUSE OF INFORMATION FURNISHED TO QED FOR THE
PURPOSE Of ESTABLISHING CREDIT ACCOMMODATION WITH QKT) THE INFORMATION IN THIS DOCUMENT IS fURNISHED AS SEJNG A TRUE A^D
CORRECT ST VHEMENT OF FACT

I tVMS OF SALE A* CREDIT AGI EMENT BETWEEN C* "> AND APPLICANT
' AFTER NUMBER 9 hJLOW)
(SIGN/.iUREREQT

QED 0061A
1) Invoices Mil be issued as of the date of delivery, covering deliveAes from our stock and as of the receipt by QED of bil nigs irom factories for
direct s Jupments and shall become due and payable In lawful money pf the United States upon t i e issuance thereof unless otherwise specifically
agreed CQ W writing
2) Cash discount as noted on each invoice will be allowed for payment on or before the date specified or iO davs prax Nc cash discount will be
allowed on freight items or other net sales
i ) All dotes of shipments are approximated as closely 05 possible anfci arc not guaranteed. Delivery dates shall act oe construed is 5rm or deurute
unless z&e&l to by written cofUirntftiorL
a) Authorized returns of regular saleaolc Stock Items will be suhject|to a handling charge co be determined at the time material is mspecied at our
warehouse and restocked as saleable merchandise
5) Credit will not be allowed for any disputes, problems or back chafges unless agreed to in writing by QED Notification must oe made by the
^ppiicaac within. 30 da.ys of the delivery of the material supplied by ©ED in order for a credit to be consioered
6) Applicant ^flirnu that it is financially able to meet any comrmtrnemts that it has made and expects to Day oil invoices aceorcis^ to QED's
terms
7) Applicant agrees that if payment is delayed 30 days or more past terms to pay a service charge for unexpected delay m p-avjsmt cf, rot to
excesd ! 5% per month on ail balances 30 days or mere past due Applicant further agrees to pay all costs of collection, inducing reasonable
attorneys fees, Incurred by QED, & the event that ail sums due QEEJ are not paid on tune
$) The persons signing (hi* agrsement warrant and represent mat th«V have ftul authority to enter into this agreement for and on the behalf of me
applicant.
9) T i e credit entered under this agreement raav be terminated at ajivj dine when tnthm. the sole judgment of QED, the credit stancing of the
applicant or aoy guarantors becomes unpaired, or when it appeals any material representations on the credit applications are false.

DATE
SIGNATURE'
SIGNATURE
REQUIRED

tZ*fY) ^ gpot-l

~> PFJNT OR TYPE NAME
SIGNATURE.

.

PRINT OR TYPE NAN4E

PERSONAL GUARANTEE
For value receive**, and in consweration of your extending credit for W «goads which ycu may at any tune supply to the above auphcant, I hereby
guarantee the payment of such sums of money* thai are now, or at an)j tune hereafter that may be owing to yea from said individual, corporation, or
v
partnership for goods so supplied and for which amount this shall be continuing guarantee. 1 hereby wat e ail nghts to require you to proceed
agniass the debtor or any ether person, firm or corporation, or to1 pursueany other remedy before enforcing this guarantee No acceptance of this
*uarantct a necessary and the undersized hereby waives all notice olf acceptance, notice of any and all indebtedness of liability accepted during
the existence of this guarantee is hereby waived It 15 the rate of eighj.leea per cent (18%) per annum /rom maturity until paid: and attorney* s fees
which said QED may pay or incur in and about enocavenng ta collecljsaid debt and obligations, endorsement^ or guarantees, or m enforce this
guarantee As further consideration for the extension ©f credit refetrejl to above, I hereby agree that 4" requested by QED, all disputes and
materials and goods or amounts due to QED stell be submitted to biddtng!arbitration under the rules of the American Arbitration Association
j'idgrnent on an award rendered bv the Arstfjatcrfc) may be entered i; any court of competent jurisdiction.

4

Dated dus

•J3

^~

f dayof

J

KlAccfi_

19

1!L

_, Individual!)
_, Individually

TabG

q&pvm

** INVOICE * *
INVOICE DATE

INVOICE NUMBER

10/09/01| S1084377.011
REMIT T O :

PAGE NO.

QBD - DKKfVER
1661 H 3rd Ave
Denver CO 80223 1435

BILL TO:

SHIP TO:

ATLAS ELECTRIC (SALT LAKE)
4300 WEST FARM ROAD ( 8 5 4 0 SO)
WEST JORDAN,
UT
84088

ATLAS ELECTRIC (SLC)/MAGNA JR HIGH
7800 WEST 3600 SOUTH
Magna, UT 84044

CUSTOMER WMBER

13^57
1

CUSTOMER ORDER NUMBER

RELEASE NUMBER

259-09Q

STEVE HEAPS
TERMS

SHIP VIA

WRITER

SHIP DATE

NET 3 0 DAYS

BESTWAY FFA

HAESHA.
1

SALESPERSON

ORDER QTY

DESCRIPTION

1

~LOT B I L L - TLS - COLORTRAN
MAGNA JR, HIGH SCHOOL
QUOTE 8 0 0 0 1 5 2 R - 1
REVISED DUE TO DEDUCTION OF
[ ALTERNATE PACKAGE
x^_js L o t S h i p m e n t C o n s i s t s
Ship Qty
Description

10/09/01
NET UNIT PRICE

SHIP QTY

10687.080

1

""1

br5
ORDER DATE

~~|

04/13/00
NET AMOUNT

of:

1 LOT COLORTRAN
Prior Deposit

(_** R e p r i n t

** R e p r i n t

on

02/15/02

** R e p r i n t

-5599,72

**
Subtotal
S&H CHGS

Itatfoice i s

due b y 1 1 / 3 0 / 0 1 .

^ ^ ^ ^ ^ ^ ^ ^ ^ ^ H1

All claims for shortage or errors must be made at once, returns require written ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ M ^ ^ ^ ^ K I
authorixation and are subject to handling charges. Special orders are n t ^ - r e t u r n a ^ ^ ^ ^ ^ ^ ^ p ^ ^ S i H ® ^ ^ ^ ^ S l

Past due invoices may be subject to 1.5% late charge

^^^^^^^^^^^^^^H

0% Tax

1 Amount Due

1

10687.08]

5087.36
0.00
0.00
S»Sfr87>36|

TabH

63-56-504. Bonds necessary when contract is awarded — Waiver — Action — Attorneys1 fees.
(1) When a construction contract is awarded under this chapter, the contractor to whom the contract is awarded
hall deliver the following bonds or security to the state, which shall become binding on the parties upon the
xecution of the contract:
(a) a performance bond satisfactory to the state that is in an amount equal to 100% of the price specified in the
ontract and is executed by a surety company authorized to do business in this state or any other form satisfactory to
tie state; and
(b) a payment bond satisfactory to the state that is in an amount equal to 100% of the price specified in the contract
nd is executed by a surety company authorized to do business in this state or any other form satisfactory to the state,
riiich is for the protection of each person supplying labor, service, equipment, or material for the performance of the
rork provided for in the contract.
(2) (a) When a construction contract is awarded under this chapter, the chief procurement officer or the head of the
urchasing agency responsible for carrying out a construction project may not require a contractor to whom a contract
> awarded to obtain a bond of the types referred to in Subsection (1) from a specific insurance or surety company,
roducer, agent, or broker.
(b) A person who violates Subsection (2)(a) is guilty of an infraction.
(3) Rules may provide for waiver of the requirement of a bid, performance, or payment bond for circumstances in
fhich the state considers any or all of the bonds to be unnecessary to protect the state.
(4) A person shall have a right of action on a payment bond under this section for any unpaid amount due him if:
(a) he has furnished labor, service, equipment, or material for the work provided for in the contract for which the
ayment bond is furnished under this section; and
(b) he has not been paid in full within 90 days after the last date on which he performed the labor or service or
applied the equipment or material for which the claim is made.
(5) An action upon a payment bond shall be brought in a court of competent jurisdiction in any county where the
instruction contract was to be performed and not elsewhere. The action is barred if not commenced within one year
fter the last day on which the claimant performed the labor or service or supplied the equipment or material on which
Le claim is based. The obligee named in the bond need not be joined as a party to the action.
(6) In any suit upon a payment bond, the court shall award reasonable attorneys' fees to the prevailing party, which
:es shall be taxed as costs in the action.
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